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HSB 13 and SSB 1010, which are identical, propose to create a right of publicity in a person’s identity, penalties for violation of that right, and a private right of action to enforce that right.  The bills authorize awarding actual damages, disgorgement of profits, punitive damages, injunctive relief, and attorney fees.

The two bills generally prohibit use of a person’s “identity” for a “commercial purpose” without permission of the person.  “Identity” is defined as “any attribute or an individual that serves to identify the individual to a reasonable viewer or listener, including, but not limited to, name, nickname, voice, signature, photograph, image, performing style, distinctive costume or character, likeness, or any other indicia closely identified with an individual.”  “Commercial purpose” is defined to include using or holding out a person’s identity relating to:  (a) sales of goods and services; (b) advertising or promoting the sale of goods or services; and (c) fundraising.  This right of publicity lasts 30 years after a person dies.

The bills contains several exemptions, some of which directly relate to newsgathering.  Those exemptions are:

1. “[U]se of an individual's identity in an attempt to portray, describe, or impersonate that individual in a live performance, single and original works of fine art, play, book, article, musical work, film, radio, television, or other audio, visual, or audiovisual work, provided that the foregoing does not constitute in and of itself commercial advertising, promoting, or offering goods or services for sale, or does not constitute fundraising.

2. “[U]se of an individual’s identity for any news, public affairs, or sports broadcast or account, or any political campaign.”

3. “[U]se of an individual's identity in truthfully identifying the person as the author of a particular work or program or the performer in a particular performance.”

4. “Promotional materials, advertisements, or commercial announcements for a use described under subsection 1, 2, or 3.”

5. “[U]se of photographs, videotapes, or images by a person practicing the profession of photography to exhibit in or about such professional photographer's place of business or portfolio including specimens of the professional photographer's work, unless the exhibition is continued by the professional photographer after written notice objecting to the exhibition has been given by the individual portrayed.”

6. “[U]se of an individual's identity in a videotaped or recorded deposition or in a legal proceeding or in any other manner associated with the foregoing.”

Clearly, the first, second, third, and fourth exemptions would provide a fairly large amount of protection for actual newsgathering, reporting, and publishing/broadcasting news programs.

Despite these exemptions, the bills leave substantial questions regarding the potential liability of newspapers and broadcasters if they publish or broadcast editorial content, programs, or advertisements by third parties that do not satisfy any of the exemptions.  For example, is a newspaper contributorily liable for printing an advertisement containing the likeness of a person without his permission?  Would a broadcaster be liable for airing an “infomercial” containing an impersonation of a celebrity without the celebrity’s permission?  If so, would a claimant need to show knowing or willful behavior, or could the claimant succeed based only on a showing that the newspaper or broadcaster was merely negligent?

Moreover, even putting aside the immense costs and burdens imposed to attempt to screen every advertisement for compliance with the bills, it is quite likely that any effort a newspaper or broadcaster may take to comply would be futile.  Although the bills require that persons who wish to enforce a right of publicity must register with the state, and that such registrations would be publicly available, it is unlikely that such registrations would provide enough information to allow newspapers or broadcasters to effectively police their products.  This is because the bills extend the right of publicity to more than merely a person’s name:  the commercial use of attributes such as voice, performing style, [and] distinctive costume” is also prohibited.  None of those attributes would likely be apparent from a registration.  Thus, even if a  newspaper and broadcaster compared every word and image in every advertisement to every registration, the newspaper or broadcaster might nevertheless run advertisements that impinge on a person’s right of privacy as defined in the bills.
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